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Law, Science, and Psychiatric Malpractice: A Response
to Klerman’s Indictment of Psychoanalytic Psychiatry

Alan A. Stone, M.D.

The Osheroff litigation, which is central to Kler-
wman’s paper, ended in an out-of-court settlement. The
author states that there is no legal precedent for the
so-called right to effective treatment and that the case
history was a much more complicated clinical scenario
than Klerman reporis. He concludes that there is nei-
ther in the lmw nor in the clinical facts a sound or
certain basis for Klerman’s conclusions or for the
aveeping policy reforms and standardized clinical pro-
cedures he urges. Although they are directed against
traditional  psychoanalytic psychiatrists, Klerman’s
sroposals could have serious consequences for the in-
novation, diversity, and independent thought essential
to scientific progress in psychiatry.

(Am ] Psychiatry 1990; 147:419-427)

It is the potential legal implications of Klerman’s
conclusions that will be most noteworthy to his col-
leagues, insurance companies, and the lawyers for
whom these matters are relevant. It is therefore neces-
sary for me to set out here what | think is the potential
legal import of Klerman’s paper, recognizing that he
can claim 1 have misunderstood what he intended
merely as clinical recommendations. The problem is
that clinical recommendations made by one of the
leading authorities in psychiatry carry legal weight in
court as standards of care. This point will be amplified
in what follows. I also assume that what Klerman says
in his paper he is prepared to say in court or in depo-
sitions, just as he did in the Osheroff litigation. The
principal inquiry to be considered here, therefore, is
how Klerman’s paper would be understood by a law-
yer contemplating a malpractice suit against a psycho-
analytically oriented psychiatrist.

As Klerman et al. (1) have written elsewhere, this is
the age of depression; the treatment of depression,
therefore, is the principal task of clinical psychiatry.
rhe significance of Klerman’s recommendations, im-
licit in his paper, is that it is clinically improper and
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therefore negligent to provide exclusively psychoana-
lytic treatment or psychoanalytically based psycho-
therapy for any patient with any depressive disorder. It
is also reasonable to conclude that Klerman recom-
mends that the provision of such exclusive treatments
should be deemed improper for any other DSM-III-R
disorder for which there is an alternative treatment
that has any demonstrated efficacy in a clinical trial.

The reader might suppose that such exclusive treat-
ments are not negligent, in Klerman’s view, if the pa-
tients have been appropriately informed of the more
efficacious treatment alternatives and have been told
that the kind of treatment being proposed has no
“scientifically™ proven efficacy. Patients could choose
exclusive psychoanalytic treatment in this scenario, de-
spite being appropriately informed about the “scien-
tific” eviderice. The law of informed consent might
then insulate the psychiatrist from liability. However,
Klerman’s paradigm of professional responsibility is
aimed at regulating the exclusive practice of personal
psychiatry. It includes as its fourth responsibility that
of providing treatments for which there is substantial
evidence, regardless of the patient’s consent. He chas-
tises psychiatry for its failure “to provide evidence for
the efficacy of psychoanalysis and psychodynamic psy-
chotherapies as treatments for psychiatric disorders.”
Although he acknowledges other kinds of evidence for
efficacy, controlled clinical trials provide the key evi-
dence. He writes, “Those treatments which. make
claims but have not generated evidence are in a weak
position.” Certainly, nothing in his paper indicates
that he thinks there is substantial evidence for treat-
ments in this weak position.

It is by no means certain that a psychiatric patient’s
informed consent would in fact insulate a psychiatrist.
Malpractice is always a retrospective determination af-
ter an adverse outcome. Therefore, 1 believe the import
of Klerman’s recommendations can be understood by
a reasonable lawyer as stating that, in the absence of
new efficacy studies, exclusive use of psychoanalysis,
psychodynamic psychotherapy, or, perhaps, other hu-
manistic psychotherapies that are not scientifically
substantiated is improper, in a weak position, and sub-
ject to serious, if not dispositive, challenge in any mal-
practice litigation. Those are the legal inferences [ have
drawn from Klerman’s presentation. What follows,
therefore, is based on that interpretation and will fur-
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ther demonstrate the basis for it. Hereafter, I will refer
to psychoanalysis and psychoanalytic therapy as tra-
ditional psychiatry, recognizing, as does Klerman, that
the psychoanalytic approach has been a dominant force
in psychiatry in the United States since World War IL

THE LAW

~ Klerman’s title, “The Psychiatric Patient’s Right to
Effective Treatment,” will suggest to most psychiatrists
that the law has announced some new Constitutional
right and that it has something to do with Osheroff v.
Chestnut Lodge. However, as Klerman recognizes, this
litigation was settled out of court. No Constitutional
claim was made, and no judge formulated any legal
theory about the so-called right to effective treatment.
There is no clear legal precedent for anything Klerman
states in his paper.

[ have therefore carefully eschewed the phrase the
“Osheroff case” to emiphasize that there is no decided
case establishing any relevant legal precedent about
rights or about negligence in the law of Maryland or
any other jurisdiction. (There was an arbitration re-
port and a published decision on a narrow procedural
question.) Furthermore, when Dr. Osheroff agreed to
settle his legal claims, he undoubtedly signed docu-
wmients indicating that Chestnut Lodge was not to be
deemed negligent on any ground. Therefore, the legal
precedent of the Osheroff litigation is unknown and
unknowable. It does not exist.

Klerman also asserts that “the case has been widely
discussed in legal journals.” He then cites an article
that began as required written work by Malcolm as a
Harvard law student (2). This work has since been
expanded into a book (3). Malcolm’s article and an
unpublished paper by Livingston are the only citations
Klerman relies on for the legal implications he draws
from Osheroff. It is totally without legal precedent and
without any other legal authority or evidence that Kler-
man writes, “In my opinion, this case goes a long way
toward establishing the patient’s right to effective
treatment.” Particularly troubling is Klerman’s use of
the phrase “the right to effective treatment.” Patients’
rights usually refer to Constitutional or statutory
rights. For instance, the familiar right to treatment is
based on the Bill of Rights or on legisiation. Klerman
describes no such basis for this new right. Further-
more, Dr. Osheroff’s litigation involved allegations of
malpractice. With the exception of the so-called right
to informed consent (4), malpractice law is not ordi-
narily conceptualized in terms of a patient’s rights but
about a physician’s negligence (5). Legal scholars
would certainly argue that even in negligence law and
malpractice one can speak of every duty in terms of a
countervailing right. Klerman, however, provides no
legal basis for either a duty or a right. Klerman’s con-
cluding recommendations suggest that the right to
effective treatment is somehow derived from the right
to informed consent. That would be a radical legal
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departure from existing law. Although the courts ;.
broadened the legal requirements of disclosure ip ;.
formed consent, their goal has always been to increa\‘t
the patient’s autonomy and not to regulate or resry,
methods of treatmeni. Furthermore, empirical resean;h
suggests that the la'w- of 1nf0_rmed consent is alreagy
out of touch with clinical reality (6). Nonetheless, Kie..
man’s recommendations would further expand an-r.i
rigidly specify this legal obligation. In any event, ¢
right to effective treatment is never clarified; its iegﬂ
basis is never documented; its use is confused and coi.
fusing; and Klerman acknowledges that he has ny
confronted the legal complexities or consequences ju
volved in informed consent, which vary from state 1
state according to statutes and case law (7).

Malpractice law quintessentially concerns dutjes
translated into standards of care. The standard of cape
depends on the facts of the situation. Familiarity wigly
a malpractice treatise would make it clear that it i
difficult, if not impossible, to generalize about the stand-
ard of care in all of psychiatric practice based on o
actual situation (5). Yet that is exactly what Klermay
seems to be doing in making conclusions about i
legal implications of Osheroff.

Once it becomes clear that there is neither legal pree.
edent nor established legal authority for what Klerman
writes here, it becomes possible to discern more clearly
the nature of his paper. It is not about law; rather, ii ¢
an attempt to promulgate more uniform scientific stani
ards of treatment in psychiatry, based on his own opis
ions about science and clinical practice. Klerman noies
the large number of expert witnesses for Dr. Osheroff,
including Drs. Donald Klein, Bernard Carroll, Frank
Ayd, and himself. Their number is less impressive thn
their professional qualifications and their shared “su-
entific”’ perspective. This panel of experts certainly o
vals in eminence any group that was ever assembled i
testify on the patient’s side of a malpractice case
psychiatry. None of them, however, is by reputatios
an authority on informed consent. They were all will
ing to testify on other grounds that Chestnut Lod
was negligent in its diagnosis and/or treatment. I take
it that Klerman defends that testimony in his paper and
suggests that his basic rationale should be accepted Iif
like-minded colleagues who might testify in futufé
malpractice litigation. Klerman’s recommendation
may have considerable legal consequences, even if
ideas have no basis in law and are intended only %
clinical recommendations. The basic practical consid:
eration for a contingency-fee lawyer in malpractice lir-
igation is whether one or more expert witnesses can be
found with sufficient professional authority who 2%
willing to testify convincingly that their colleagues 4
guilty of negligence (5). Whatever claim a lawys®
makes against a traditional psychiatrist can only B
helped by any expert witness who accepts Klermar=
opinions. For example, any traditional psychiatris
whose patient commits suicide might face expert =
timony stating that the treatment provided was ne
proper and lacked substantial evidence of efficacty
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Which could lead to liability. Thus, Klerman’s paper
.. tentially serious legal consequences for all prac-
&

rimers of traditional psychiatry.

F41i; STANDARD OF CARE IN OSHEROFF

)lerman clearly recognizes, and it must be empha-
\sed, that the alleged malpractice in Osheroff took
11cc in 1979. Therefore, the legal standard of care to
L applied is the accepted practice of the psychiatric
Jfession more than a decade ago. Much has hap-
sed in psychiatry in the past decade, both in our
disznostic approaches and in our treatment armamen-
sria. Those developments cannot be the basis for an
Lxpert witness’s opinion about the standard of care in
1479, In his chapter on affective disorders in The Har-
wird Guide to Modern Psychiatry, published in 1978
., Klerman suggested the accepted practices of the
ume. Two things should be noted about this chapter.
First, he recognized that many respectable clinicians
held to 2 unitary (psychoanalytic) theory of mental
dliess in general and of depression in particular but
thut he had himself accepted the concept of “multiple
winptom complexes” as the more enlightened ap-
proach to nosology. Second, although he clearly fa-
sered combined chemotherapy and psychotherapy and
i pluralistic approach to etiology and treatment, Kler-
man wrote, “Individual psychotherapy based on psy-
‘hodynamic principles remains the most widely used
Wirm of psychotherapy. Although systematic, controlled
dinical studies do not exist, clinical observations strongly
wpport the value of this form of psychotherapy during
both acute and long-term treatments.” He even sug-
wested that traditional psychoanalysis might be “indi-
vited for neurotic depressions in individuals with long-
stinding personality disorders.” Thus, Klerman’s own
1978 publication summarizing what was known then
ihout affective disorders would by itself go a long way
4 a legal defense of Chestnut Lodge. Ironically, except
i the word “strongly,” his revised chapter in the 1988
New Harvard Guide to Psychiatry (9), quoted at the end
0t this paper, contains almost identical language.

It is essential that the reader distinguish between the
narrow legal question of what was negligent in 1979
and the much broader arguments about scientific evi-
#ince and policy advanced by Klerman, He attempts
W link together the Osheroff litigation, the legal stand-
4l of care in malpractice, efficacy research, and public
Pilicy based on efficacy research. It is possible to argue
Wit he presents each of these issues and their supposed
Sinections ih a one-sided and partisan fashion.
‘herefore, I shall here present the other side. First, if
lhere was malpractice in Osheroff, the strongest argu-
Went is that under the facts of that case, as described
' Klerman, negligence arose from the persistence in a
Wurse of exclusive: psychodynamic treatment despite
ihvious psychotic deterioration. This argument does
0t depend on the latest scientific research on efficacy
Ut the scientific status of psychoanalysis or psychody-
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namic psychotherapy. Second, the legal standard of
care in malpractice is not and should not be a universal
rule set by one school of psychiatry for the others, even
if it wraps itself in the mantle of modern science.
Rather, the legal standard of care should reflect the
“collective sense of the profession” {10), not the par-
tisan opinions of one particular group and certainly
not the latest unreplicated and evolving scientific evi-
dence (5). Third, efficacy research, including controlled
clinical trials, is of varying quality. Much of it is far
from being based on solid methodological grounds
(11), and the leap from controlled trials to clinical
practice often produces unexpected results, Public pol-
icy based on such a limited scientific foundation and
enforced by malpractice litigation is unlikely to benefit
our patients or our profession. If the kind of efficacy
research now available to psychiatry led to decisively
beneficial treatment for most patients with minimal
side effects and long-term improvement, there would
be no professional debate. However, it should be ob-
vious that all of Klerman’s arguments about law, sci-
ence, efficacy, and policy stand or fall without regard
to the Osheroff litigation.

A RESTATEMENT OF THE CASE HISTORY

Klerman’s brief description of Dr. Osheroff’s history
makes the diagnosis of narcissistic personality disorder
seem ridiculous. The details of Dr. Osheroff’s case his-
tory, including excerpts from his own autobiographi-
cal account, have been published by Malcolm (3} and
are the basis for what follows here. [ have no profes-
sional relationship with Dr. Osheroff or the litigation.
Furthermore, I would emphasize that everything re-
ported here is available to the general public in Mal-
colm’s book. There are still reasons to have qualms
about republishing the personal details of an identified
patient’s case history. On the other hand, Klerman has
made this case the centerpiece of his paper and Dr.
Osheroff himself participated in a session at the 1989
APA annual meeting.

Malcolm’s book reports that Dr. Osheroff was mar-
ried three times before his hospitalization. His first
marital relationship began while he was in college and
ended in divorce after 21 months because his wife had
allegedly been unfaithful. He thought of leaving med-
ical school but saw a psychiatrist who convinced him
to return. During his internship he met and married a
nurse. That second marriage lasted much longer but
deteriorated after the birth of two children. Dr. Oshex-
off saw a psychiatrist again during these years while he
was establishing his practice. According to Malcolm
(3), he wrote about this period of time in his autobi-
ography, which he entitled A Symbolic Death:

All during the early years of my [second] marriage, I had
been rather immature and insensitive and my energies
seemed to be so devoted to and focused on my career, that
I perhaps was not listening and if I was listening, perhaps
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[ wasn’t hearing. 1 was seemingly oblivious to the stresses
that were developing in my marriage at the time,

Psychotherapy for Dr. Osheroff and marital therapy
for the couple did not save the marriage. His second
wife eventually left the children with him and went off
with another man. Dr. Osheroff lost 40 pounds during
this time, living ““a life that was almost devoid of the
usual types of satisfaction.” His nephrology practice,
nonetheless, grew and prospered as he opened his own
dialysis center. He then met his third wife, a medical
student on her clinical clerkship, and married her after
a “whirlwind romance.” This was at first a happy and
successful marriage, and symptoms of depression ap-
parently disappeared. He and his wife were, in his
words, “one of the most celebrated and sought after
medical couples in the . .. area.”

There were continuing conflicts, however, with his
second wife, who now wanted custody of their two chil-
dren. Conflicts also began with his third wife. They were
precipitated, according to her, by his seemingly incon-
siderate behavior during the birth of their first child
(his third) and his lack of attention to the baby and her.

Dr. Osheroff also began to have serious disagree-
ments with his professional associates in practice. With
these conflicts and the deterioration of his third mar-
riage, he saw at least three different psychiatrists, two
of whom prescribed antidepressive medication, which
was not successful—perhaps because of lack of com-
pliance. It is well recognized that “drug manipulation
and drug compliance are anticipated problems” in pa-
tients whose affective symptoms are complicated by
personality disorders (12). No doubt, such problems
can be even greater when the patient is himself a phy-
sician and may have his own opinions about treatment,

I do not mean to suggest that Klerman intentionally
selected from the history only those features which
support his diagnosis and the basic thesis of his paper.
Perhaps the kinds of subjective experiences revealed in
Dr. Osheroff’s autobiographical account and the inter-
personal difficulties he experienced with the important
people in his life, which suggest problems in the sphere
of object relations and character, have become less rel-
evant to psychiatrists who tend to overemphasize
DSM-IIPs axis I in comparison with axis Il. Perhaps
these two quite different histories indicate that there is
an incorrigible diagnostic and conceptual difference
between Klerman’s school and traditional psychia-
trists. The “scientific” psychiatrist now looks for the
symptoms. The traditional psychiatrist still looks for
the person. Each school can criticize the blindness of
the other on the basis of its own criteria.

In any event, when Dr. Osheroff entered Chestnut
Lodge he was not a neophyte as to psychiatry or its var-
ious therapeutic approaches, nor was he professionally
or personally ignorant about depression. He was a phy-
sician who, I have no doubt, had already several times in
his life been diagnosed, fully informed about his diagno-
sis, and treated exactly in the manner recommended by
Klerman in his paper. Those treatment methods had
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failed. All of this seems relevant to any judgment aboy,
Chestnut Lodge’s alleged negligence and the lessopg
Klerman claims are to be learned from this litigation,

THE DIAGNOSIS

Klerman relies on a strict construction of DSM.Jj

DSM-III, and DSM-III-R in his discussion of the stand.
ard of care for diagnosis. He points out that there was
no narcissistic personality disorder in DSM-IT. There.
fore, Chestnut Lodge used a diagnosis not listed iy
psychiatry’s official nomenclature.
" DSM-II, however, was certainly not regarded with
the same authority the profession has given its succes-
sors. Psychodynamic etiological diagnoses were com-
monly used whether or not they were in DSM-II, and
narcissistic personality was perhaps the most fre
guently used. Indeed, it became the diagnosis of ap
entire culture (13}, Given my restatement of the case
history, I believe that the vast majority of psychiatrists
would agree that a diagnosis of narcissistic or some
other personality disorder at the time of admission was
not evidence of negligence, particularly since a diagno-
sis of affective disorder was also made. Most psychia-
trists in 1979 would not have considered it a breach of
professional standards merely to depart from official
nomenclature in this way. '

Dr. Osheroff’'s own autobiographical account of his
itlness would substantiate many, if not all, of the typ-
ical features of narcissistic personality disorder de-
scribed by Kemberg (14}, Certainly, the restated case
history presents relevant evidence omitted by Klerman.

THE TREATMENT

The breakdown of Dr. Osheroff’s third marriage
and his professional conflicts, which precipitated his
hospitalization, could reasonably have been under-
stood at the time as classic examples of the kind ot
psychosocial crises that destroy the precarious balance
of the narcissistic personality. Even if Klerman believes
that this kind of psychodynamic formulation and ap-
proach to treatment is no longer [‘scientifically” ac
ceptable, there can be little doubt that it was well
within the collective sense of the profession in 1979
Thus, I suggest that the initial treatment program fot
Dr. Osheroff was acceptable, particularly in the light
of a history of previous unsuccessful drug treatment
provided by a leading psychopharmacologist and -
plemented by his traditional psychotherapist.

With only this psychodynamically oriented psycho:
therapy, however, the patient’s condition obviously
deteriorated. Whatever the original diagnosis an
treatment plan were, reevaluation and consultation are
required at some point when a treatment regimen has
such obviously negative consequences. I have no doubt
that during the 1950s, 1960s, and 1970s at Chestnuf
Lodge and other similarly oriented hospitals, tradi-
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yonal therapists did persist in excl_usiv?. psychoana!ytic

Bsychotherapy, dqspttq similar situations of ob\_flous
4 mpromatic deterloran.on. My own chmcgl experience
tMcLean Hospital during these years certainly confirms
this impressLon.

If Klerman had stayed with this narrow fact of the
situation and stated that exclusively psychoanalytic
wreatment of a hospitalized patient in the face of obvi-
sus psychotic deterioration is no lopger clinically ac-
septable, I believe he could have claimed to speak for
the collective sense of the profession, including the vast
inajority of traditional psychiatrists.

It is important to recognize that this marks an im-
sortant historical moment of transition in modern psy-
chiatry. Many new considerations as well as efficacy
,tudies have led to this change. The biological dimen-
sions of seriocus mental disorders and their treatment
qave been better understood, and this understanding
has been more widely accepted. The consequences of
jong periods of psychotic decompensation have been
more fully recognized. The distinction between social
recovery with improvement of symptoms and the cure
of serious mental illnesses has been better appreciated,
and psychiatric hospitalization has increasingly fo-
cused on the former. The negative implications of
long-term hospitalization of patients with psychotic
disorders have been well documented. Psychiatrists
have recognized the importance of improvement in
symptoms for the therapeutic alliance and, therefore,
as a necessary part of treatment with seriously dis-
turbed patients, The limitations of traditional therapy
with psychotic patients are widely accepted, and suc-
cessful treatment is more often attributed to the unique
qualities of the therapist or the relationship rather than
t0 the method of the psychotherapy. All of these fac-
tors and not just the available efficacy studies have led
to the changes in the collective sense of the profession.

At Chestnut Lodge, Dr. Osheroff apparently devel-
oped a negative therapeutic reaction and a negative
transference to both the therapist and the hospital, The
person suffering from these serious symptoms of de-
pression was in revolt against his treatment. The rec-
ommendation to change hospitals seems to me emi-
nently sound on psychodynamic grounds. Klerman
suggests that Dr. Osheroff’s remarkable cure at the
Silver Hill Foundation was a function of his finally
being provided the efficacious combination of tricyclics
and phenothiazines. If all patients like Dr. Osheroff
had such remarkable cures with these drugs, psychia-
ity would be a different profession. But Dr. Osheroff’s
dsychological response to Silver Hill Foundation, as
described in his autobiography, suggests that other,
®qually important, psychodynamic factors were in-
volved, He had escaped, if not narcissistically tri-
umphed over, Chestnut Lodge and his therapist. His
Negative transference had been vindicated. Such psy-
C}!Odynamic conceptions still seem as relevant to our
clinical understanding of such remarkable cures as
does psychopharmacology.

Am | Psychiatry 147:4, April 1990
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BIOLOGICAL VERSUS PSYCHODYNAMIC PSYCHIATRY

Klerman and Klein have both objected to my char-
acterization of the Osheroff dispute as one between
biological and psychodynamic psychiatry (15). Kler-
man here states that it is, rather, a matter of opinion
versus evidence. Klein (16) has made the same point in
stronger and more colorful language. Both of them
contend that they are speaking as scientists and that
the issue is one of scientific evidence versus dogmatic
opinion. Klerman makes this a thesis of his current
paper, applying it as a standard to all psychiatric treat-
ments. I believe that both men ignore the very real
problem of differing opinions about scientific evidence
and the canons of science within the psychiatric pro-
fession. Klerman and Klein surely recognize that the
quality of the evidence, even in their own impressive
research, leaves room for other scientists to make in-
terpretations and raise questions. The basic assump-
tions on which clinical research on depression and
panic states proceeds are subject to fundamental ques-
tions by serious scientists (17). Klerman is no doubt
correct that at a meeting of scientists, the person with
evidence should take precedence over the person with-
out evidence. Even a small amount of evidence is better
than opinion when the question is what can science say
about a subject. But that does not mean the science is
good enough to create a uniform policy or to dictate to
clinicians the clinical standards of care.

Klerman also objects to the “biological” designation
because of his longstanding pluralistic approach to eti-
ology and treatment. My intention, however, was not
to suggest that he was a biological psychiatrist but that
he brought a biological perspective, as opposed to the
psychodynamic perspective of Chestnut Lodge, to the
Osheroff dispute. My objective was to explain what I
understood to be the basis of the dispute. Certainly, if
I had been responsible for Dr. Osheroff’s care I would
have insisted on “biological treatment” in the face of
obvious psychotic deterioration. It has been my long-
standing contention that in similar actual situations,
judges upholding the right to refuse treatment were
forcing psychiatrists to commit malpractice (18). Un-
fortunately, Klerman’s paper goes well beyond the
facts of Osheroff. His standards are meant to apply to
the treatment of any DSM-III-R disorder, and the onus
he places on traditional psychiatry is nnmistakable.

EFFICACY RESEARCH AND PUBLIC POLICY
CONCERNS

There is an apocryphal story told about male law-
yers. One asks the other, “Fow is your spouse?” The
other replies, “Compared to what?” “Compared to
what” is the appropriate perspective to bring to Kler-
man’s discussion of efficacy research and policy. He
compares psychotherapy and drugs. In that compari-
son he criticizes the failure of various government
agencies at the federal and state levels. He also criti-
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cizes his colleagues in research and in professional as-
sociations. When compared to Food and Drug Admin-
istration safety and efficacy standards for drugs, the
regulation of psychotherapy seems to stand out as a
public policy disaster. But virtually everything Kler-
man says about psychotherapy applies with equal
force to surgery and almost everything else that phy-
sicians do which does not come under the Food and
Drug Administration’s authority. Much of what all
physicians do has no demonstrated effectiveness—even
the prescription of supposedly efficacious medication.
Thus, if psychotherapy is compared to surgery, for ex-
ample, one might get a totally different impression
about the nature and significance of the public policy
problem posed by traditional psychotherapy. It turns
out that the Food and Drug Administration is quite
unique, holding the massive pharmaceutical industry
hostage and able to require it to invest vast resources in
research into efficacy and safety. Thus, Klerman’s use
of the Food and Drug Administration as a model is less
relevant and less meaningful than it seems.

All health policy experts are concerned about effi-
cacy. Indeed, efficacy research has become the central
requirement of what Relman (19) called the third rev-
olution in medical care, requiring increased attention
to assessment and accountability. In order to meet the
pressing objectives of quality and cost control, how-
ever, Relman wrote, “We will also need to know much
more about the relative costs, safety, and effectiveness
of all the things physicians do or employ in the diag-
nosis, treatment and prevention of disease” (19). Rel-
man was commenting on an article by Roper et al. (20)
of the Health Care Financing Administration, who de-
scribed new “effectiveness initiatives.” These will in-
creasingly involve the federal government in the col-
lection and distribution of efficacy and outcome data
concerning many branches of medicine. Roper et al.,
along with Relman, stated that more comprehensive
assessment of medical effectiveness will eventually im-
prove the quality of care and eventually help curtail
costs. Unlike Klerman, they suggested that the science
of efficacy research currently available in the rest of
medicine is inadequate to the task. The focus of the
Health Care Financing Administration was on surgety.
For example, they cited carotid endarterectomy and
the implantation of cardiac pacemakers as examples of
surgical practices often used inappropriately because
of the lack of adequate efficacy studies. More money is
certainly spent on these procedures than on all of the
traditional psychotherapy provided in the United
States—and the immediate risks of their use or misuse
are much greater. Roper et al. (20) clearly recognized
what Klerman has not: that the “science of health care
evaluation, still in its formative stages, requires certain
resources: money, data, and people trained in the eval-
uative sciences” and that “methods of gathering and
synthesizing data on health outcomes and effectiveness
are correspondingly underdeveloped.”

Roper et al. made it clear that a whole new infra-
structure for gathering data is necessary before sensible
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public policy can be developed to control clinical pe, |
tice. They did not blame the medical profession for thiy
gap in our scientific knowledge. Klerman’s paper, P
contrast, seems to be a rush to judgment, with the fir
stop at the courthouse. Klerman does not even 5.
knowledge that there is any legitimate opposition
his views. He is prepared to argue that “the absence g
professional consensus statements in our field leaves
open for the courts to be used by individuals, such ..
Dr. Osheroff, who feel they have been poorly treateq
and who believe they are entitled to redress of the,
grievances.” This is to suggest that the psychiatric pry.
fession is now being punished for its own sins of laxjp
which opened the door to the courtroom. This is sip.
ply nonsense. Every legal scholar writing on the subjey
of psychiatric malpractice has pointed to the lack
professional consensus in psychiatry as a major cauw
for the remarkable dearth of such litigation compared
to other specialties over the past century (5, 21). Iy
fact, any experienced lawyer would say that Dr. Osheni
was able to litigate because he was able to obtain expen
witnesses like Klerman and his distinguished colleague:.
who were willing to testify that there is a consensiy
about efficacious treatment. Indeed, Klerman’s paper j
an attempt to assert and establish this thesis.

The use of the courtroom and malpractice litigation
to enforce a consensus policy on efficacy would hawg
serious consequences for biological psychiatry as well
as for the field as a whole. The history of neuroleptic
medication for schizophrenic disorders presents &
striking example, Psychiatry’s understanding of effici-
cious doses and deleterious side effects has changed
dramatically over the past two decades. We have gone
from smaller doses to megadoses back to smallit
doses. We have gone from routine maintenance to s
lective maintenance. We went through a brief phase
rapid intramuscular “neurolepticization” for acus
psychotic disorders and abandoned it (22). All of thess
changing standards of care were based on clinical exps
rience, available scientific evidence, and a genuine coi:
cern for providing effective treatment. If, at any earlt
point in this history, biological psychiatrists had gont
to court or to any other official authority to impose ¢*
ficacious dose standards on all their colleagues, it would
have been a disaster for our patients and for biologics
psychiatry. If it is Klerman’s idea that psychiatry should
be ruled by the courts applying the prevailing scienaf®
evidence of the day, he has a recipe for disaster.

KLERMAN’S SPECIFIC RECOMMENDATIONS

Responsibility to Make a Diagnosis According to
DSM-1II-R

DSM-III and DSM-III-R constitute officially recog
nized diagnostic nomenclature. Furthermore, the Us
of this nomenclature is now widely accepted in el
profession. Thus, Klerman’s first recommendation &

Am ] Psychiatry 147:4, April 199




al prag.
for thy.
aper, iy
the figs;
VEn ac.
ition g
SCNCE it
leaves j;
such a5
" treate
of thej
tric pro-
of laxity"
8 IS Sim-
: subjec
lack of
oI causy
ympareg
21). Ir
Ysherod
n exper;
lleagues,
nsensus

paper is

itigation
1id have
* as well
il epiil
Sents 3
of effica-
changed
Ve gone

smaller
ce to se-
phase of
o acute
of these
cal cotpes
1t COl=
ny early
1ad gone
1pose ef-
it would
iiological
y should

scientihic

g to

ly recog
, the use
d in the
{ation 18

il 1990

ot cbviously controversial. Looking back to the
(ysheroff litigation, Klerman strongly objected to the
J{agnosis of narcissistic personality disorder based on

Ychodynamic considerations. Presumably, this re-

sirement is intended to prevent similar lapses. Tra-
jr'rional psychiatrists writing in modern psychiatric
swxtbooks continue to emphasize psychodynamic for-
wmulations and criticize DSM-III and DSM-III-R. Ne-
mizh (23), for example, wrote, “The new nomencla-
wure and diagnostic grouping are a mixed blessing,

articularly if one wishes to go beyond purely phe-
nomenological description to a consideration of the
niychodynamic mechanisms involved in the formation
of symptoms—an activity that the framers of DSM-IIT

swould like to discourage.” Klerman would not only

discourage such activity but also delegitimatize the
p-;ychodynamic diagnostic formulations of traditional
puychiatry. The essence of the first responsibility is that
it locks the traditional psychiatrist into the scientific
paradigm urged by Klerman.

Responsibility to Inform the Patient

Having made a diagnosis, the psychiatrist would be
required to communicate it to the patient in a manner
consistent with DSM-TII-R. Ironically, Klerman cites
tne as supporting this requirement. I value DSM-II-R
iis a basis for more reliable communication within the
psychiatric profession. I do not believe that all of its
iliagnostic categories have scientific validity or that
they all have value in helping patients to understand
*heir human problems or their mental disorders. Some
DSM-ITI-R diagnoses seem quite helpful in this re-
spect, and others do not. For some patients a psy-
thodynamic diagnostic formation may be more help-
ful, Even when the diagnosis is helpful to the patient,
there is the matter of timing, which Klerman fails to
emphasize.

It is certainly my belief that psychiatrists should
tiew helping patients understand their problems as one
uf their professional responsibilities. In that sense, in-
lormed consent is an essential goal and principle of
psychiatry and of all psychiatric treatments. It is a
predicate for a therapeutic alliance. But informed con-
SeNt is a process, not an immediate one-time recitation
of a formula regardiess of the actual situation. DSM-
{II-R may or may not be helpful in that enterprise and
therefore ought not to be forced on all patients by a
rJ_lankt:t rule that places the clinician in a pseudoscien-
Hic ideological straightjacket. We should not confuse
the valuable function DSM-III-R serves in clarifying
“ommunication among psychiatrists with its value in
“Ommunication with our patients. Whatever the law of
informed consent may be, it does not require uniform
behavior in every actual situation. The law requires a
"easonably prudent physician (5), not a scientific au-
maton. Klerman’s criteria suggest an emphasis on
“ontrolling his colleagues rather than on promoting a
therapeutic relationship.
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Responsibility to Describe Alternative Treatments

The psychiatrist, having made a DSM-III-R diagno-
sis and revealed it to the patient, is next required by
Klerman to discuss with the patient the efficacious
treatment alternatives. The burden here is heaviest on
traditional psychiatrists, whom Klerman now relegates
to a respectable minority. (““This is a special require-
ment on the respectable minority of physicians, since
they should inform the patient that their treatment is
not the one most widely held within the profession.”)
Klerman is prepared to abolish the legal concept of the
respectable minority on scientific grounds. He seems
not to recognize that this legal concept is intended,
among other things, to protect scientific innovation
against rigid orthodoxy in standards of care, Thus, the
concept has no specific numerical definition (5). Rely-
ing on Livingston’s unpublished student paper, Kler-
man selects 10% as a numerical definition of the legal
concept. He suggests that traditional psychiatrists
comprising such a respectable minority (although he
provides no empirical evidence about their actual num-
bers) have a special burden. The burden seems to be to
familiarize themselves with the claims of scientific ef-
ficacy put forward by all other therapies, present them
to the patient, and inform the patient that their own
traditional psychotherapy has no demonstrated efficacy.

I first injected the idea of the respectable minority
into the Osheroff controversy from quite a different
perspective (15). The question I had addressed was
whether a hospital could hold itself out as providing
exclusively psychoanalytic and psychosocial treat-
ments for patients who had serious mental disorders
under the respectable minority rule. The rule, despite
its legal ambiguity, seemed to recognize that the prac-
tice of medicine was characterized by different schools
of thought, not by uniform orthodox criteria (5). I
assumed that such a hospital would accept only pa-
tients who chose not to have drug treatment or ECT.
Klerman’s deposition in the Osheroff litigation (3)
seemed to indicate that in bhis expert opinion such a
hospital would be negligent per se. This is by no means
an entirely obsolete question, since advertisements ap-
parently describing such a hospital have regularly ap-
peared in the American Journal of Psychiatry {for in-
stance, in the January 1989 issue, page A14).

If the respectable minerity rule in law and other
legal doctrine relevant to the necessary qualifications
of experts have any role at all, it is to protect the
diversity of reasonably prudent professional opinion
and different approaches to the practice of the healing
arts (5} against the rigid orthodoxy proposed by Kler-
man, Similarly, organized psychiatry, when it accepted
DSM-III, specifically indicated that this was not in-
tended as an endorsement of any etiological theory or
therapy of mental disorder. Rather, it was agnostic,
recognizing the diversity of professional views and
opinions. Klerman’s criteria for professional responsi-
bility would repudiate the traditional commitment of
both the law and psychiatry to diversity. It would fur-
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ther narrow the practice of psychiatry and the choices
available to patients. In his quest for efficacious stand-
ards, Klerman endorses an authoritarian control of
psychiatric practice. The lessons of the history of sci-
ence suggest that this would be detrimental, even to the
aspirations of “scientific psychiatry.”

Responsibility to Provide Proper Treatment

Klerman’s definition of a responsibility to provide
effective treatment drives home the nails on the coffin
he has devised for traditional psychiatry. He says,
“The patient has the right to the proper treatment.
Proper treatment involves those treatments for which
there is substantial evidence.” His paper makes clear
that he believes there is no such substantial evidence
for traditional psychotherapy in the treatment of any
DSM-HI-R disorder. Thus, psychiatrists who apply
traditional psychotherapy cannot claim to provide
effective treatment or to fulfill the patient’s “right” to
proper treatment. This criterion alone, given his argu-
ments, might well raise the specter of malpractice, not
for a respectable minority but for the majority of psy-
chiatrists in the United States who at least in some of
their practice provide such treatments to patients with
DSM-III-R diagnoses. I again emphasize the point that
if anything should go wrong during such treatment the
claim could be made under Klerman’s criteria that the
therapist had failed to provide proper treatment.

The special burden placed on traditional psychia-
trists by Klerman cannot be fully appreciated if one
does not consider the quite different impact of these
ctiteria on psychiatrists specializing in psychopharma-
cology. They can take Klerman’s paper as authority for
the proposition that they need never discuss or refer a
patient for traditional therapy, since such treatments
have no demonstrated efficacy compared to their own.
Thus, they need to do nothing further to familiarize
themselves with these unscientific theories and thera-
pies. Furthermore, they need have no concern about
their own responsibility to provide proper therapy.
Klerman seems to accept Food and Drug Administra-
tion approval of efficacy as a sufficient minimum guar-
antee of proper treatment to appropriate patients.
Thus, all standard psychopharmacology is by defini-
tion proper. Ironically, it is not at all uncommon in the
treatment of panic disorder, the example given by
Klerman, for different psychopharmacologists to reach
contradictory conclusions about the relevant scientific
literature on the basis of their judgment and profes-
sional opinion. Klerman has no intention of preventing
these colleagues from telling patients that despite dem-
onstrated efficacy, Food and Drug Administration ap-
proval, and widespread use a particular drug is worth-
less and even dangerous in their opinion. It is only
traditional psychiatrists who are not permitted to have
such professional opinions about scientific evidence.
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Responsibility to Consult and Refer

There is a great deal of law as well as ethical prif.
ciples in psychiatry that establish a responsibility iy
seck expert consultation when a patient’s conditjg,
obviously deteriorates on a given regimen of treatme,
(5, 24). Psychiatrists have not always respected
legal and ethical requirement, perhaps because, 5
Klerman suggests, they have failed to recognize ¢y
safety and efficacy of alternative treatments. If Klg
man had made this the central feature of his discussig,
of the facts of the Oskeroff litigation and its implic,.
tions for psychiatry and for legal policy, there wol
have been no need for a response.

CONCLUSIONS

If it is correct that Klerman’s arguments and recoy)
mendations are not required by law or by any legs
precedent of Osheroff, then it would appear thar Kls
man is invoking the threat of malpractice liability u
further his own “scientific”’ approach and his own
sion of what clinical psychiatry is and should be. Tiils
strategy of seeking legal empowerment is an unforus
nate and increasing tendency in the psychiatric profs
sion. Advocates of various partisan positions in psj
chiatry have gone to the courtroom and to the law
advance their own schools and ideologies. It is strikjag
to me how often legal decisions that offend the psydis
atric profession as a whole are based on the expen
opinions of psychiatrists advocating their own payis
san positions. The psychiatric profession has offes
complained about the constraints the law was placifg
on us and our patients (25). What we have failed 1
recognize is how often what the law did was based 08~
the partisan and adversarial testimony of our aill
leagues. We have less reason to fear our litigious pi
tients and their lawyers than our partisan colleagist
in this new era of psychiatric malpractice. Unforli
nately, Klerman has chosen to attack traditional pss
chiatry in the context of a legal dispute and in a mif-
ner that may have consequences he did not intend
Law is a blunt instrument; it can be used to beat de##
the opposition, but no one should think that the lu
can chart the path of scientific progress in clintedt
psychiatry.

Klerman has often been able to speak for the coll&
tive wisdom of the psychiatric profession. His ¢
words, in The New Harvard Guide to Psychiatf)’l"“ﬂ'
are the best answer in the courtroom to the péll't}'“"t
position he has asserted here: “Individual psychothé
apy based on psychodynamic principles remains the
most widely used form of psychotherapy. Althouls
systematic, controlled clinical studies do not exiit
clinical experience supports the value of this form
treatment.”
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