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A Debate

The Psychiatric Patient’s Right to Effective Treatment:
Implications of Osheroff v. Chestnut Lodge

Gerald L. Klerman, M.D.

Mithough Osheroff v. Chestnut Lodge never reached
fincd court adjudication, the case generated widespread
Micussion in psychiatric, legal, and lay circles. The
Withor served as a consultant to Dr. Osheroff and tes-
Whed that Chestnut Lodge failed to follow through
with appropriate biological treatment for its own di-
swnosis of depression, focusing instead on Dr. QOsher-
oll's presumed personality disorder diagnosis and
Weating him with intensive long-term individual psy-
Whutherapy. The author suggests that this case involves
the proposed right of the patient to effective treatmnent
und that treatments whose efficacy has been demon-
Wiated have priority over treatments whose efficacy
W5 not been established.

{Am ] Psychiatry 1990; 147:409—418)

I n recent decades, the courts have played a growing
tole in setting standards for psychiatric treatment.
important court decisions have established the pa-
Bent's right to treatment, the patient’s right to refuse
Heatment, and the patient’s right to the least restrictive
Miironment. Most of these court decisions have con-
ined patients in public institutions, many of whom
Hive been hospitalized involuntarily under civil com-
Mliment statutes. With regard to nongovernmental in-
Wiutions and the private practice of psychiatry, the
Wiirts have mainly been involved in cases of negli-
¥ice, many of which involved adverse consequences
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of biological treatments, such as drugs and convulsive
therapy, or issues related to suicide’ (unpublished 1985
paper by K. Livingston).

Recently, the lawsuit of Osheroff v. Chestnut Lodge
was settled out of court. The plaintiff claimed negli-
gence because the institution failed to institute drug
treatment and persisted in the use of individual psy-
chotherapy as the sole treatment for his severe depres-
sion. This lawsuit is considered a landmark case deal-
ing with a number of important issues confronting
psychiatry—particularly the need for standards for
psychiatric treatment and the ethical and legal conse-
quences of the absence of such standards. The case has
been widely discussed in legal journals (1), in the lay
press (2), and in psychiatric circles (3—5); it was also
discussed by Alan Stone in a paper given at the 1988
meeting of the American College of Psychiatrists.

The standards for psychiatric treatment include the
safety, efficacy, and appropriateness of psychiatric
treatment. These have long been subjects of contro-
versy among the medical profession, psychiatry, and
the public in general. The controversies have increased
in recent years due to the introduction of new psycho-
tropic drugs, new forms of psychotherapy and behav-
ior therapy, increases in the types and numbers of men-
tal health professionals, and the growing utilization of
mental health services {6).

The lawsuit of Osheroff v. Chestnut Lodge raises a
number of important clinical, scientific, public policy,
and legal issues. The clinical issues have to do with the
validity of psychiatric diagnoses and the criteria used
in making treatmient decisions. The scientific issues
pertain to the nature of evidence for the safety and
efficacy of psychiatric treatments. The public policy
issues pertain to the respective roles and responsibili-
ties of federal and state governments, the courts, and
professional organizations in the protection of the wel-
fare of patients with psychiatric conditions and the
provision of careful, valid diagnoses and effective, hu-
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RIGHT TO EFFECTIVE TREATMENT

tane treatment and care. The legal issues have to do
with the definition of standards of care in the criteria
for malpractice and negligence.

I will summarize the salient clinical and legal devel-
opments in Dr. Osheroff’s case, reviewing issues that
have clinical, scientific, public policy, and legal impli-
cations. | will conclude with recommendations for
clinical practitioners and for the profession.

THE CASE OF DR, OSHERCFF

Permission has been obtained from the patient to use
his name and to report details of his history and treat-
ment. Under usual circumstances, the patient’s identity
and that of the institutions where he was treated would
not be given. However, since this case has already been
discussed in the lay press (2} and in professional jour-
nals where the patient and the institutions have been
frequently identified, further attempts at anonymity
would be unjustified.

The patient, Dr. Rafacl Osheroff, a 42-year-old,
white male physician, was admitted to Chestnut Lodge
in Maryland (in the Washington, D.C., metropolitan
area) on Jan. 2, 1979. His history included brief peri-
ods of depressive and anxious symptoms as an adult;
these had been treated on an outpatient basis. He had
completed medical school and residency training, was
certified as an internist, and became a subspecialist in
nephrology. He was married and had three children—
one with his current wife and two with his ex-wife.

Before his 1979 hospitalization, Dr. Osheroff had
been suffering from anxious and depressive symptoms
for approximately 2 years and had been treated as an
outpatient with individual psychotherapy and tricy-
clic antidepressant medications. Dr. Nathan Kline, a
prominent psychopharmacologist in New York, had
initiated outpatient treatment with tricyclic medica-
tion, which, according to Dr. Kline’s notes, produced
moderate imptovement. The patient, however, did
not maintain the recommended dose, his clinical con-
dition gradually worsened, and hospitalization was
recommended.

"The patient was hospitalized at Chestnut Lodge for
approximately 7 months. During this time he was
treated with individual psychotherapy four times a
week. He lost 40 pounds, experienced severe insomnia,
and had marked psychomotor agitation. His agitation,
manifested by incessant pacing, was so extreme that
his feet became swollen and blistered, requiring med-
ical attention.

The patient’s family became distressed by the length
of the hospitalization and by his lack of improvement.
They consulted a psychiatrist in the Washington, D.C.,
area, who spoke to the hospital leadership on the pa-
tient’s behalf. In response, the staff at Chestnut Lodge
held a clinical case conference to review the patient’s
treatment. They decided not to make any major
changes—specifically, not to institute any medication
regimen but to continue the intensive individual psy-
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chotherapy. Dr. Osheroff’s clinical condition cgpy
ued to worsen. At the end of 7 months, his famyj;- I:m"
him discharged from Chestnut Lodge and admjy, d
Silver Hill Foundation in Connecticut.
On admission to Silver Hill Foundation, Dy Osher

ff was diagnosed as having a psychotic d e
off was diagnosed as having a psychotic depressiv ;
action. His treating physician began treatment wilhﬁ
combination of phenothiazines and tricyclic 3nt|d::
pressants. Dr. Osheroff showed improvement withy,, i :
weeks and was discharged from Silver Hill Foyyy
tion within 3 months. His final diagnosis was mﬁm.—.
depressive illness, depressed type.

Although the patient’s final diagnosis on dischy
from Silver Hill was manic-depressive illness r
pressed type, testimony of the treating physici;ﬂ 2
Silver Hill revealed that, of the two DSM-IT diagnie
that would subsume a depressive illness as severp 4
Dr. Osheroff’s (manic-depressive illness, depregud:
type, and psychotic depressive reaction), the diagyugy
of manic-depressive illness, depressed type, way o
lected because of the potential future complicatig
regarding child custody that could arise from a djuu
nostic label including tﬁe term *‘psychotic.” The Silis
Hill physician further testified that she did not fiag
evidence of a narcissistic personality disorder in [if
Osheroff and that the correct diagnosis according
DSM-III terminology would be major depressive epi
sode with psychotic features.

Following his discharge from Silver Hill Foundztios
in the summer of 1979, the patient resumed his pied
ical practice. He has been in outpatient treatment, f¢-
ceiving psychotherapy and medication. He has ni
been hospitalized and has not experienced any epe
sodes of depressive symptoms severe enough to inee
fere with his professional or social functioning. He has
resumed contact with his children and has also became
active socially.

tted o

THE LEGAL ACTIONS

In 1982, Dr. Osheroff initiated a lawsuit agais
Chestnut Lodge. He claimed that as a result of
negligence of Chestnut Lodge in not administetiig
drug treatment, which would have quickly returié®
him to normal functioning, in the course of a yeat he
lost a lucrative medical practice, his standing in the
medical community, and custody of two of his childieh

When Dr. Osheroff’s suit came before the Maryl#i
Health Care Arbitration Panel it was marked, amuii
other things, by the large number of expert witnesss
for the plaintiff, including Drs. Donald Klein, Berni
Carroll, Frank Ayd, and myself. The Arbitration Paf
found for the plaintiff and awarded him financial dif
ages (7). This was not a majority decision, howel&y
and the director of the Arbitration Panel sent the paie
back for an amended decision, which reduced !
award. Under Maryland statute, once an arbitrati
process is concluded, any party to the proceedings B8
reject the panel’s arbitration and call for court rev€¥
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! .ides appealed. The claimant, Dr. Osheroff, re-
it u; ] » jury trial, which was to have taken place
¥ hal Licober 1987. However, before any action was
wd 1y e Ly the court, a settlement was agreed on by both
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L INICAL AND SCIENTIFIC ISSUES

Ylils case raises a nimber of clinical and scientific
. The clinical issues have to do with the validity
4 the diagnosis and the process of decision making
il regard to treatmerit. The scientific issues have to
\Jwith the nature of evidence for safety and efficacy of
I:rm;il,iatric treatments.
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Dinsions Within Psychiatry in the United States

e solution of both the clinical and scientific issues is
e difficult by the divisions within psychiatry in the
Lnitd States, where psychiatry is divided theoretically
Sl clinically into different schools—Dbiological, psy-
Chwunalytic, and behavioral (7). This aspect of the so-
logy of psychiatry and other mental health profes-
wons and its effect on training and practice have been
documented for a number of years (8—11). Various
seiis have been used to describe these divisions and
its—schools, movements, ideologies, and para-
ﬁms, for example (10, 12, 13). Whatever term is
Yl there is agreement that the differences in theory
Snil practice involve controversies over the nature of
eital illness, the appropriateness of different forms
ol sreatment, and the nature of the evidence for the
Wity and efficacy of such treatments.
Chestnut Lodge has played an important role in the
mitdern history of psychiatry in the United States. For
Mure than 40 years, Chestnut Lodge has been one of
(i major centers of theory and clinical practice in
Mitensive individual psychotherapy based on psycho-
snalytic and interpersonal paradigms (14). Harry
Stick Sullivan (15), who formulated the interpersonal
titory of psychiatry, was a consultant to the institu-
fion. Many of his lectures and seminars at Chestnut
Lidge have been published posthumously. Frieda
fiomm-Reichmann was also on the staff at the same
dine. She had immigrated to the United States from
Lermany along with a large number of other leading
fivchoanalysts driven out of Europe by the Nazi re-
ime. Fromm-Reichmann wrote a number of influen-
Ul papers and books about the psychotherapeutic
Fatment of schizophrenia and manic-depressive ill-
srnaid 5 (16, 17),
Pan:! _everal prominent U.S. psychiatrists were trained at
dam .Lh§8mut Lodge; many subsequently became leaders in
wevel, Hinical psychiatry. Alfred Stanton, who became psy-
pans! latrist-in-chief at McLean Hospital in Massachu-
o the s, and Otto Will, who became medical director of
ratio! Austin Riggs Center in Massachusetts, are two no-
g AT ""E{le examples. The writings of Sullivan (15), Fromm-
eview. tichmann (16), Will (18), and others were influential
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in many psychiatric residency training programs from
1950 through the 1970s.

In the 19505 and 1960s, new psychopharmacolog-
ical agents and the findings of neuroscientific research
began to influence psychiatric teaching, practice, and
research. New forms of psychotherapy based on ap-
proaches other than psychoanalytic were applied. Pro-
fessional controversies increased, particularly over the
comparison of the therapeutic efficacy of the different
forms of psychotherapy (psychoanalytic, behavioral,
family, group} and over the relative efficacy and safety
of the psychotherapies, used either alone or in combi-
nation with psychopharmacological agents {19).

Diagnostic Issues in Dr. Osheroff's Hospitalization

At both Chestnut Lodge and Silver Hill Foundation
there was agreement that Dr. Osheroff suffered from a
severe depressive condition. There was disagreement,
however, as to the diagnosis of narcissistic personality
disorder. In a discussion of this case, Dr. Stone (3)
described a “dispute™ over the appropriate diagnosis:
“The patient’s psychiatric experts, in depositions that
reflected their biological orientation, diagnosed him as
having an obvious case of biological depression, em-
phasizing his vegetative disturbances. The private psy-
chiatric hospital contended that the patient was prop-
erly diagnosed as having a narcissistic personality
disorder.”

It is to be noted that Dr. Osheroff’s diagnoses at
both Chestnut Lodge and Silver Hill Foundation were
made in 1979 in accordance with DSM-II, APA’s of-
ficial nomenclature at the time of his hospitalization.
DSM-I11, which is the current diagnostic nomenclature
for clinical psychiatric practice in the United Stares, did
not come into use until 1980. DSM-IT does not include
a diagnostic category of narcissistic personality disor-
der, although that diagnostic category is included in
DSM-I and in DSM-III.

DSM-II includes diagnostic categories of psychotic
depressive reaction and manic-depressive illness, de-
pressed type. Both refer to severe forms of depression.
There is no evidence of clinical features of hypomania
or mania in Dr, Qsheroff’s history or in the case rec-
ords from either institution. The patient would not
meet DSM-III criteria for bipolar disorder ox DSM-IT
criteria for manic-depressive illness, manic or circular
types.

The DSM-IT diagnostic category of psychotic de-
pressive reaction was replaced in DSM-III by major
depressive episode with melancholia and/or major de-
pressive episode with psychotic features. Melancholia
is a term from the past denoting a particularly severe
form of depression uniquely responsive to somatic
drugs and/or ECT therapies. It is of note that the term
“biological depression” does not appear in DSM-II,
DSM-I11, or ICD-8.

According to Chestnut Lodge records, there were
differences in medical opinion as to the relative impor-
tance to be given to the patient’s personality conflicts
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and his depressive diagnosis as they influenced treat-
ment decisions, not over the depressive diagnosis itself,
As was the practice at that institution, the patient had
two physicians, a psychiatrist-administrator and a psy-
chotherapist (20). The hospital records suggest there
may have been disagreement between these two phy-
sicians: the psychotherapist emphasized the need to
treat the patient’s personality problems as the major
condition, and the administrator expressed concern
over the continued severity of the patient’s depressive
symptoms and distressed behavior.

This aspect of the clinical process illustrates the ten-
dency for many psychoanalytically oriented psycho-
therapists, both in institutional and in community
practice, to focus treatment on a patient’s personality
conflict and character pathology rather than on symp-
toms. In DSM-III terms, there tends to be an emphasis
on the axis I diagnosis and relatively less attention
given to the axis I diagnosis. The axis I diagnosis, a
severe depression in the case of Dr. Osheroff, is often
missed, or, even if it is formulated, the personality
disorder is chosen as the major target for treatment
planning.

The Disputed Diagnosis of Personality Disorder

An important clinical consideration at issue in
Osheroff is whether the patient suffered from a per-
sonality disorder as well as from depression and
whether the presence of the narcissistic personality dis-
order militated against the use of medication for the
depression. Long-term psychoanalytically oriented psy-
chotherapy is often justified by the theory that some
states of clinical depression derive from unresolved
personality conflicts whose origins lie in developmen-
tal problems related to childhood intrafamilial psycho-
pathology (17, 21). This theory of etiology and patho-
genesis of depression is the subject of scientific research
and professional discussion (22). Expert witnesses tes-
tified on this issue at the Osheroff hearings.

It should be noted that the psychiatric experts who
testified in this case did not agree on the validity of the
diagnosis of narcissistic personality disorder for the
patient. One expert, a trained psychoanalyst who is
currently responsible for Dr. Osheroff’s treatment and
who had treated him when the patient was 29 years
old and at the time of his diverce (when he was 34
years old), did not accept the diagnosis of narcissistic
personality disorder and testified to this effect at the
court hearing. He noted the patient’s successful life
achievements before the onset of the illness episode
that led to hospitalization at Chestnut Lodge, includ-
ing his professional success as a nephrologist, his abil-
ity to sustain a high income, and his loving, empathic,
and sensitive relationship with his children.

The admitting psychiatrist at Silver Hill Foundation
did not make the diagnosis of any personality disorder.
An expert witness called by Chestnut Lodge to testify
at the court hearing also did not think that the patient
had a narcissistic personality disorder. In contrast to

412

the near unanimity of expert opinion as to the pajen,
severe depressive condition, disagreement existed 2
whether the patient met any criteria for narcig :.b
personality disorder. o
Scientific Evidence for Evaluating Psychiatric
Treatment

With regard to all kinds of therapeutics—phars,
cotherapy, surgery, radiation, psychotherapy— the
most scientifically valid evidence as to the safety g
efficacy of a treatment comes from randomized ¢y
trolled trials when these are available. Although e
may be other methods of generating evidence, sucl 4
naturalistic and follow-up studies, the most convin:
evidence comes from randomized controlled trialg

There have been many controlled clinical trials of
psychiatric treatments; most have been conducted 4
evaluate psychopharmacological agents. These iyl
were initiated in the 1950s and 1960s in response i
the controversy that followed the introduction of chjuy.
promazine, reserpine, and the other “tranquilizers”
The application of controlled trials in psychophargy
cology expanded after the passage in 1962 of the K¢
fauver-Harris Amendments to the Food, Drug, s
Cosmetic Act, which mandated evidence of efficacy b¢
fore a pharmaceutical compound could be appreved
by the Food and Drug Administration and markend

Research on the efficacy of psychotherapy I
lagged behind that of psychopharmacology but hat
nevertheless, been extensive. Smith et al. (23) analyae)
more than 400 reports of psychotherapy research. Spe
cific reviews of the evidence have appeared with regasl
to psychotherapy of neurosis (24), schizophrenia (25,
depression (26), and obsessive-compulsive disorcens
(27).

In view of these developments, a review of the sul
of evidence regarding the treatments of the two i
chiatric condirions diagnosed for Dr. Osheroff at the
time of his hospitalization is in order.

With regard to the treatment of the patient’s difg
nosis of narcissistic personality disorder, there were i
reports of controlled trials of any pharmacological &
psychotherapeutic treatment for this condition at i
time of his hospitalization (28). The doctors at Ches
nut Lodge decided to treat Dr. Osheroff’s personality
disorder with intensive individual psychotheradh
based on psychodynamic theory. '

With regard to the treatment of the patient’s DSM!
diagnosis of psychotic depressive reaction, there Wi
very good evidence at the time of his hospitalizatif
for the efficacy of two biological treatments—ECT I
the combination of phenothiazines and tricyclic 2%
depressants. The combination pharmacotherapy %4
the treatment later prescribed at Silver Hill Foundati®

There are no reports of controlled trials supp?l’t"“E
the claims for efficacy of psychoanalytically orieft
intensive individual psychotherapy of the type adi®
cated and practiced at Chestnut Lodge and admifi®
tered to Dr. Osheroff. The closest approximation ©%

Am ] Psychiatry 147:4, April 1998
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wn!trolled clinical trial of this form of intensive indi-
\ulual psychotherapy has been reported with hospital-
Loril schizophrenic patients at two institutions in the
Joston area (30). Contrary to the expectations of the
L estigators, one of whom was Dr. Alfred Stanton
|0 had held a senior position at Chestnut Lodge and
.25 one of the authors of The Mental Hospital [20],
which describes the Chestnut Lodge institution), the
~sults indicated that intensive individual psychother-
L offered no advantage over standard treatment
Jhospitalization, medication, and supportive psycho-
‘herapy) for these patients.

McGlashan and Dingman (30, 31) have reported
wsults from follow-up studies of groups of patients
ieated at Chestnut Lodge. The findings from this nat-
uralistic study do not support the efficacy of long-term

wehotherapy and hospitalization for severely de-
pri;ssed patients such as Dr. Osheroff.

"It should not be concluded there is no evidence for
the value of any psychotherapy in the treatment of
depressive states. Depressive states are heterogeneous,
and there are many forms of psychotherapy. There is
wery good evidence from controlled clinical trials for
the value of a number of brief psychotherapies for non-
sychotic and nonbipolar forms of depression in am-
{:u[atory patients (26). The psychotherapies for which
there is evidence include cognitive-behavioral therapy
112), interpersonal psychotherapy (14), and behavioral
therapy (33). However, no clinical trials have been re-
ported that support the claims for efficacy of psycho-
analysis or intensive individual psychotherapy based
o psychoanalytic theory for any form of depression.

Yersonality Disorder and Depressed Patients’
Risponse to Pharmacotherapry

An important clinical issue raised by Osheroff has to
#o with the possible influence of a patient’s diagnosis
Ui personality disorder on the decision to use medica-
fion and on the expected response to medication of de-
pressed patients treated either with medication alone or
With medication in conjunction with psychotherapy.

Zven if we assume that the personality disorder was
wirrectly diagnosed in Dr. Osheroff’s case, there is no
Widence to support the premise that the presence of a
lircissistic personality disorder militates against the
Wi of antidepressant medication. Patients with a per-
sinality disorder in addition to depressive illness may
hq relatively less responsive to medication than those
Sithout an associated personality disorder (34}, How-
Ser, the presence of a personality disorder by itself

¥s not contraindicate the prescription of appropriate
Wedication or predict complete failure to respond.

A related therapeutic issue raised by the case has
W do with the possible negative interactions between
Michotherapy and pharmacotherapy for depression.

Wy psychoanalytically oriented psychotherapists

¢ argued against the use of medication in patients
“ielving psychotherapy because of the possible ad-
"Wise effects of the pharmacotherapy on the conduct of

W1 ] Psychiatry 147:4, April 1990
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the psychotherapy (35), although there is evidence that
the combination of drugs and psychotherapy does not
interfere with the psychotherapy of depression (36).
Moreover, findings from controlled trials suggest that
the combination of drugs and psychotherapy may have
beneficial additive effects in the treatment of depres-
sion (37).

Decision Making in Psychiatry

Given this state of evidence, it is difficult to justify
the rationale used by the Chestnut Lodge staff in form-
ing their treatment plan and in making specific deci-
sions. On the one hand, there was a body of scientific
evidence from controlled trials attesting to the value of
medication and/or ECT for the type of severe depres-
sion that the institution diagnosed this patient as hav-
ing. On the other hand, there was no scientific evidence
for the value of psychodynamically oriented intensive
individual psychotherapy for either the patient’s de-
pressive condition or his diagnosis of personality dis-
order. Nevertheless, the patient was treated only with
intensive psychotherapy.

It might have been reasonable to have undertaken a
period of psychotherapy, particularly in view of the
tendency of many depressive states to remit spontane-
ously. However, several clinical studies (38, 39) have
concluded that, in the absence of intervention with
somatic treatments, severe health impairment and
greater mortality are associated with deep depressions.

The hospital continued its treatment plan for many
months in the face of continued worsening of the pa-
tient’s clinical state. Meanwhile, the prolonged hospi-
talization was having adverse effects on the patient’s
medical practice, financial resources, and marital and
family relations.

PUBLIC POLICY ISSUES

In addition to clinical and scientific issues regard-
ing diagnosis and treatment, this case raises some im-
portant issues regarding public policy. The policy is-
sues have to do with the locus of responsibility for the
protection and welfare of psychiatric patients and the
activitics of the government, the courts, and profes-
sional groups in establishing criteria for diagnosis and
treatment.

The Roles of the Federal and State Governments

There is a federal agency, the Food and Drug Ad-
ministration, that has statutory authority to review the
evidence for the efficacy and safety of pharmacological
treatments. Because of the Kefauver-Harris Amend-
ments, a pharmaceutical firm that makes promotion-
al claims for the efficacy of a drug is expected to
present evidence from controlled trials in support of its
assertions.
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Consider, however, the situation with regard to psy-
chotherapy. There are no statutory constraints on
claims made for psychotherapy. No government body
is authorized to review the evidence for psychotherapy
of comment on its status. In the late 1970s, the Senate
considered the creation of a National Commission on
Mental Health Treatments, but the proposal was op-
posed by the mental health professions and was not
enacted into law (40).

The National Institutes of Health {NIH) conduct
consensus development conferences to review the evi-
dence about specific procedures relevant to health and
medicine, including the efficacy of treatments. An NIH
consensus development conference was held on long-
term drug treatments of affective disorders in 1984
(41), and a conference on electroconvulsive therapies
was held in June 1985. However, the efficacy of psy-
chotherapies has not been addressed by NIH.

It might be expected that two other federal govern-
ment agencies concerned with health financing and dis-
ability—the Health Care Financing Administration
and the Social Security Administration—would be in-
volved in judgments as to the appropriateness of treat-
ment, inasmuch as they are involved in the disburse-
ment of large amourts of funds. The Health Care
Financing Administration provides reimbursement un-
der both Medicare and Medicaid, and the Social Se-
curity Administration determines the disability status
of individuals with psychiatric illness. However, only
limited efforts have been undertaken by these agencies
to establish criteria for the safety and efficacy of treat-
ments for which reimbursement will be provided. In
this respect it is of note that the legislation establish-
ing Medicaid and Medicare did not include criteria of
safety or efficacy but, rather, discussed the criteria
of reasonable and medical necessities. These criteria
have not been explicated in specific regulations or
procedures.

Although the federal government has no direct reg-
ulatory role with regard to psychotherapy, as it does
with regard to drugs, it has a major role in supporting
scientific research on mental illnesses and their treat-
ment. The current imbalance in available evidence for
efficacy of psychotherapy in relation to psychopharma-
cology has many sources; one is the social and eco-
riomic structure of treatment research. In the case of
pharmacological agents, the pharmaceutical industry
is organized into large corporate badies with consid-
erable resources and incentives for research on the ef-
ficacy and safety of their products. In contrast, the
psychotherapy “industry”’ is made up of many small
firms and practitioners whose resources are less exten-
sive and who are less capable of concerted action. It
miight be expected that the institutes of the Alcohol,
Drug Abuse, and Mental Health Administration, par-
ticularly the National Institute of Mental Health
(NIMH), would devote leadership and resources to
treatment research, but here again, for complex rea-
sons, NIMH’s record on funding psychotherapy re-
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search is inadequate in total grants and not reflectiy, o
clinical practice or professional judgment. Efforeg
correct this imbalance require greater cooperatigp 1}:’1.
tween officials of the Alcohol, Drug Abuse, and Meny .
Health Administration and the professional leadeyg),
than has been achieved to date. ¥

State governments have an important potential p|
with respect to these issues because licensure and g,
tification of health professionals are the responsibifyy
of state governments, as is the licensing of hospiy,
and clinics. Almost all state governments have esgf,
lished standards for professional licensing of phyy,
cians. An increasing number of state governments by,
established criteria for licensing and/or certification of
psychotherapists, particularly psychologists and sogf
workers. Similarly, almost all hospitals, including
vate psychiatric hospitals such as Chestnut Lodge a4
Silver Hill Foundation, require licensing in their s
spective states. However, no state has attempted y
establish guidelines for the sclection of treatmens
based on efficacy as part of licensing or certificating
requirements.

The Role of the Psychiatric Profession

In the absence of a government body similar to the
Food and Drug Administration, patients and the pile
lic might expect that professional associations such &
APA, the American Psychological Association, or ilie
National Association of Social Workers would undé
take to provide this service to the public. No guidelines
for treatment have emerged, bhowever, although pui
review criteria have been established. APA issued &
report on the status of ECT in 1978 {42). The Roul
Australian and New Zealand College of Physictan
has contracted with the Australian Ministry of Socill
Security to undertake a quality assurance prograil
which has issued a series of reports reviewing the stas
of scientific evidence for selected diagnoses, includiti
depression (43).

As of the late 1970s, when Dr. Osheroff was hospt

talized, APA had published a manual for peer revich
of hospital utilization (44). With regard to the DSM-A!
diagnosis of psychotic depressive reaction, this manuil
recommended the use of drugs or ECT. It did not et
ommend individual psychotherapy. Furthermore, this
manual recommended that if hospitalization has cof®
tinued beyond 1 or 2 months, the case should be &
viewed and the use of ECT or drug treatments consiss
ered. Therefore, although there were no governmer
bodies offering legal guidelines, APA had establisheld
peer review criteria for the hospital treatment of psi*
chotic depressive reaction (44).
" APA is currently completing a project on psychiatr®
treatments under the leadership of T. Byram Karasi
(45). Preliminary reports from this project have beett
published (46).
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Jiy Role of the Courts

,iven that there are no government bodies judging
e efficacy of claims for psychotherapy, and given the

\mited efforts undertaken by professional associa-

s, 1t is understandable that inldivicllual patients use
e courts tO seek redress for their grievances.
overnmental and professional bodies have been
\wued to issue judgments recommending treatments so
Wt these criteria could be used by reimbursement
Juencies. In response, the Senate considered possible
Joy,islation to establish a National Commission on

‘\{ontal Health Treatments in the late 1970s and, more

wecently, APA established the Commission on Psychi-
sivic Therapies, led by Dr. Karasu. Some have advo-
yied that the profession not make such recommenda-
dens in regard to treatment, assuming that if the
profession did not take such actions the courts wou}d
\nore the issue or not take a position. The opposite
sezms to be the case. In the absence of professional
criteria for standards of care, the courts are Increas-
igly becoming the arena in which these disputes are
pdjndicated. Thus, case law and individual precedents
may become the criteria for adequacy of diagnosis and
{reatment.

Biological Versus Psychodynamic Psychiatry
Dr. Stone (3) raised the possibility that patients who

have not improved after prolonged psychotherapeutic
treatment may have found a way around their frustra-

rions—a way provided by “biclogical psychiatrists.”

Dr. Stone noted that biological psychiatry appears to
be on the scientific ascendancy over psychodynamic
psychiatry due to the prestige of the neurosciences and
the evidence for efficacy of biological treatments.

My conclusion, however, is that the issue is not psy-
rhotherapy versus biological therapy but, rather, opin-
lon versus ¢vidence. The efficacy of drugs and other
kiological treatments is supported by a large body
of controlled clinical trials. This body of evidence is
11l the more relevant to public policy in view of the
paucity of studies indicating efficacy for individual
psychotherapy.

It is regrettable that psychoanalysts and psychody-
namic psychotherapists have not developed evidence in
support of their claims for therapeutic efficacy. Twenty
‘ears ago, psychodynamic psychotherapy was the
dominant paradigm of psychiatry in the United States,
particularly in academic centers. A number of Euro-
Pean psychiatrists, mostly psychoanalysts, contributed
intellectual leadership and imaginative ideas to psychi-
itry here. Currently, however, psychoanalysis is on the
scientific and professional defensive. This situation is,
‘N part, a consequence of the failure of psychoanalysis
0 provide evidence for the efficacy of psychoanalysis
ind psychodynamic treatments for psychiatric disor-
ders (47, 48).

_In the period between World War I and World War
1, biological psychiatry was in poor repute. Numerous
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treatments, often of a heroic nature, were advocated:
colonic resection, adrenalectomy, excision of teeth, lo-
botomy. These interventions were based on biological
laboratory research of dubious quality and without
any systematic studies of safety and efficacy. The situ-
ation changed after World War I, with evidence for
the value of ECT for depression and insulin coma ther-
apy for schizophrenia and, later, with the introduction
of chlorpromazine and other drugs.

The Respectable Minority Doctrine

The case of Osheroff v. Chestnut Lodge prompts a
reevaluation of the doctrine of the respectable minor-
ity. Until recently, this doctrine held that if 2 minority
of respected and qualified practitioners maintained a
standard of care, this was an adequate defense against
malpractice. I propose that this doctrine no longer
holds if there is a body of evidence supporting the
efficacy of a particular treatment and if there is agree-
ment within the profession that this is the proper treat-
ment of a given condition. Moreover, the respectable
minority have a duty to inform the patient of the al-
ternative treatments. In an unpublished 1985 paper
discussing Osheroff v. Chestmit Lodge, K. Livingston
wrote,

Under this view, the respectable minority view would
still constitute a defense to a malpractice action where
event 10% of practitioners would adhere to the treatment
in question. However, the shield of the respectable minor-
ity rule would not be available unless the patient had been
given informed consent after a disclosure of risk/benefits
and alternatives to the therapy.

How Do We Proceed in the Absence of Consensus?

When there is consensus in the profession as to the
appropriate treatment for a given condition (in the
case of Osheroff, the essential nature of biological
treatment for severe depression), then a standard of
care can be agreed on and can provide the basis for
malpractice action.

However, how are we to evaluate claims for the
efficacy of treatments for clinical conditions about
which there is no consensus? What are the standards to
be applied in diagnostic and clinical situations where
there is no consensus within the field with regard to
the treatment of the particular disorder? This is a se-
rious policy question that, in the future, may become
a legal question. In my opinion, there are three as-
pects to this issue: 1) What constitutes evidence for
efficacy? 2) Who is responsible for generating the evi-
dence? and 3) Who is to make the appropriate evalu-
ation of treatments?

What constitutes evidence of treatment? In my view,
the best available evidence as to efficacy comes from
controlled trials. T am not taking the position that the
only source of evidence for efficacy comes from such
trials. Clinical experience, naturalistic studies, and fol-
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low-up studies are also sources of relevant evidence.
However, when results from controlled clinical trials
are available, they should be given priority in any dis-
cussion of scientific evidence.

Who should be responsible for generating the evi-
dence? What should be society’s policy in regard to
treatments for which there is no positive or negative
evidence? This issue has not reached resolution, and
feel it merits further discussion within the profession.

My opinion is that the responsibility for generating
evidence for efficacy rests with the individual, group,
or organization that makes the claim for the safety and
efficacy of a particular treatment. In the case of drugs,
this responsibility is established by statute. If a phar-
maceutical firm makes a claim for the efficacy of one of
its products, it must generate enough evidence to sat-
isfy the Food and Drug Administration before it can
market the drug for prescription use.

No such mandate of responsibility exists for psycho-
therapy. Anyone can make a claim for the value of a
form of psychotherapy—psychoanalysis, Gestalt, est,
primal scream, etc.—with no evidence as to its efficacy.

What should be our position toward the claims of
the efficacy in certain conditions of multiple treatments
for which the evidence varies in quality and quantity?
In my view, those treatments which make claims but
have not generated evidence are in a weak position.

The efficacy of psychoanalysis and psychoanalytic
treatments is in question for conditions for which there
is evidence of efficacy with other treatments. For ex-
ample, how many psychiatrists would justify long-
term psychoanalytic treatment of panic disorder and/
or agoraphobia when there is no evidence that this
treatment works for these disorders but reasonably
good evidence for the efficacy of certain drugs and/or
forms of behavioral psychotherapy?

Who is to evaluate the evidence? A major problem
arises as to the process by which the evidence regard-
ing psychiatric treatments is to be evaluated. I believe
there are serious deficiencies in our current profes-
sional and governmental arrangements for evaluating
psychiatric treatments. In the case of drugs, we have
the Food and Drug Administration, which makes such
judgments according to established legal statutes and
regulatory processes. There is no comparable statutory
mandate for assessing the efficacy and safety of non-
pharmacological treatments such as radiation, surgery,
and psychotherapy.

In this situation, I believe the public has the right
to expect that the medical profession will provide ap-
propriate judgments as to the state of the evidence
for treatments and establish criteria for standards of
care. I maintain that the psychiatric profession has
been lax in this responsibility and that the absence of
professional consensus statements in-our field leaves it
open for the courts to be used by individuals, such as
Dr. Osheroff, who feel they have been poorly treated
and who believe they are entitled to redress of their
grievances.

The fact that evidence changes is to my mind irrel-
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evant to any policy or clinical discussion. The jug,
ment on treatment of individual patients should |_
made according to the state of knowledge and prof,,
sional practice at the time the individual patient
treated. In the case of Osheroff, this was 1979,

My strong preference would be for the professiop
be more vigorous and more responsible in accepr,
this responsibility. I have stated these views on a nyp,
ber of vecasions.

RECOMMENDATIONS FOR THE PRACTICING
CLINICIAN

What lessons can be learned from the case o
Osheroff v. Chestnut Lodge that can be used by
practicing clinician, whether in institutional or cop
munity settings? As Dr. Stone pointed out in a papy
given at the 1988 meeting of the American College i
Psychiatrists, this case has no formal legal status be
cause it was settled out of court. However, it has bes
widely discussed and will likely provide the basis fi
possible further legal actions in similar cases. In ny
opinion, this case goes a long way toward establishine
the patient’s right to effective treatment. The followin
recommendations are not intended to be legal stani
ards for negligence or malpractice but, rather, to cla
ify professional responsibility.

1. The psychiatrist has a responsibility to make &
comprehensive assessment, including determination af
the proper diagnosis. The patient should be evaluat
as to social and personal background, symptoms, an!
medical history, including personality, need for hosp
talization, and possible suicidal risk. As part of thi
assessment, a diagnostic formulation should be made
and, wherever possible, the formulation should be &
accord with DSM-IIT-R. Of course, investigators anil
clinicians can and do depart from DSM-III-R categy
ries and criteria whenever they have good scientific af
professional reasons to do so (unpublished 1988 paper
of Alan Stone). However, in my opinion, when tils
departure is done for an individual patient, in teachini
or in research, the psychiatrist should make explicit ti
departure from DSM-III-R and name the alternatii
diagnostic system used.

2. The psychiatrist has a responsibility to communi
cate to the patient the conclusions of the assessmeni
including a proper diagnosis. The patient has a right%
be informed as to his or her diagnosis. Wherever pc*
sible, this should be communicated in a manner coi
sistent with DSM-III-R terminology and criteria. I re&
ognize that there is a legal as well as a professiOﬂ-'_’]
dispute as to the nature of informed consent that
expected in different jurisdictions, but the fullest po*
sible transmission of information will facilitate tris
and integrity in the doctor-patient relationship (U
published 1988 paper of Alan Stone). |

3. The psychiatrist has a responsibility to pl'O‘."‘J"r
information as to alternative treatments. The patiet
has the right to be informed as to the alternative treat
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s available, their relative efficacy and safety, and
e lil-ely outcomes of these treatments. Th1s is a spe-
\1] requirement on the respectable minority of physll-
Lihns, since they should inform the patient that their
seatment is not the one most widely held within the
piofession. In communicating these alternatives to the
. tient, the clinician should not make pejorative state-
Wents about former types of treatment. Statements
wich as “Drug treatment is only a crutch,” “I don’t
Lelieve in drug trearment,” “ECT will cause brain
4umage,” and “T don’t believe in psychotherapy” are
[|-advised and may be used by the patient against
e clinician in subsequent complaints, including legal
Jution.

4. The psychiatrist has a responsibility to use effec-
uve treatment. The patient has the right to the proper
weatment. Proper treatment involves those treatments
jur which there is substantial evidence.

5. The psychiatrist has a responsibility to modify
ireatment plans or seek consultation if the patient does
sot improve. To quote K. Livingston (unpublished
1185 manuscript):

While psychiatry is not obliged to guarantee a cure, the
courts may consider sympathetically arguments based
upon the disparity between lengthy and costly treatment
and the patient’s failure to improve, Commentators note
that when a patient fails to improve or deteriorates during
treatment, there may be a duty upon the psychiatrist to
abandon the treatment or to seek consultation.

Applied to the treatment of depression, the available
diidence indicates that patients should begin to show
mprovement with medication within 4-8 weeks or
with psychotherapy within 12-16 weeks. Failure of
{he patient to improve on a given treatment program
within 3—4 months should prompt a reevaluation of
the treatment plan, including consultation and consid-
wation of alternative treatment.

CONCLUSIONS

Dr. Stone (3) stated, “When it deals with psychiatry,
the law must deal with a world of complexity, dubiety,
and increasing conflict about efficacy.”” The availability
il scientific evidence will increasingly be considered by
1% courts as relevant to such decisions. In large part
fls is because of the major advances in psychiatric
Mierapeutic research. The availability of this growing
Body of evidence prompts new criteria for judging stand-
itds of care and treatment. In the presence of such
Sidence, practitioners and institutions who continue
10 rely on forms of treatment with limited efficacy will
he on the defensive and at possible jeopardy for legal
sLtlon.
~ Resolution of professional issues through the courts
! far from ideal and has substantial social costs. Ide-
illv, the profession is the best judge of the available
Shidence, The courts are a poor tribunal in which to
"Bolve scientific and professional issues. However, in
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the case of Osheroff v. Chestnut Lodge, there had been
some professional agreement, as reflected in the APA
peer review manual (44). The courts may be an appro-
priate arena for litigation when a small minority of the
profession persist in practices that scientific evidence
and professional judgment have deemed obsolete.

The problem of differences of opinion within a pro-
fessional group has its analogy in issues of civil liber-
tiecs—when should the majority insist that the minority
accept its views? In the case of professional issues in
psychiatry and medicine, however, the persistence of a
minority dissent has implications beyond those of the
profession because certain professional practices may
involve harm to individual patients.

In the current situation in psychiatric practice,
where there are large areas of ignorance, it behooves
individual practitioners and institutions to avoid rely-
ing on single treatment approaches or theoretical par-
adigms. Thus, in modern psychiatry, treatment pro-
grams based only on psychotherapy or only on drugs
are subject to criticism. Professionalism requires bal-
ancing available knowledge against clinical experience
and promoting the advancement of scientific knowl-
edge. In the case of treatment practices, such knowl-
edge best comes from controlled trials.
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